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Per Shri Rajesh Kumar, AM

Appeal filed by the assessee is against the order of Ld. CIT(A), National Faceless
Appeal Centre (NFAC), Delhi dated 22.05.2023 for AY 2016-17.

2. The only issue raised by the assessee in the various grounds of appeal is against the
order of Ld. CIT(A) upholding the order passed by the AO u/s. 143(3) of the Income Tax
Act, 1961 (hereinafter referred to as the “Act”) wherein the AO has estimated the profit by
applying a rate of 1.35% on the turnover of the assessee thereby confirming the addition of

Rs.26,08,125/-.

3. Facts in brief are that the assessee filed the return of income on 31.03.2017
disclosing loss of Rs.1,47,193/-. The return of income was processed u/s. 143(1) of the Act
and thereafter the case of the assessee was selected for scrutiny under CASS. During the
course of assessment proceeding, the details called for by the AO were duly supplied by the
assessee. The AO, on the basis of details furnished, noted that during year the assessee has
suffered huge loss vis-a-vis the preceding assessment years for which the assessee has not
given any justification. Finally, the AO held that assessee’s book results were not reliable
and rejected the books of account u/s. 145(3) of the Act and framed the assessment as best
judgment assessment by applying the rate of net profit at 1.35% of the total turnover of
Rs.19,31,93,473/- and calculated the estimated income at Rs.26,08,125/-.
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4. In the appellate proceeding, Ld. CIT(A) confirmed the order of AO by dismissing
the appeal by observing and holding as under:

“6.3 The appellant has failed to file any justification/reasons for difference in the amounts of trade
payable to various parties as per details filed and as shown in the balance sheet. The extracts from
books of accounts, purchase Bills, Sales Bills, Bank Statements and other supporting documents
were neither filed during the assessment proceedings nor during the assessment proceedings. The
reasons or justification for sharp decline in the G.P. and N.P. ratio during the year under
consideration when compared to earlier years was not filed by the assessee. Therefore, I find that the
AO was justified in rejecting the books of accounts u/s 145(3) and estimating the net profit on the
basis of average net profit for earlier years excluding AY 2015-16 whose results were not reliable. In
view of above, addition of Rs. 26,08,125/- made by the AO is hereby confirmed. The grounds of
appeal are dismissed.”
5. After hearing the rival contentions and perusing the material available on record, we
find that the business operation of the assessee has been discontinued from the next
financial year. We note that the assessee has taken a cash credit limit from SBI and has
defaulted to pay the interest to the SBI on the cash credit account. The cash credit account
became NPA and consequently bank initiated proceedings against the assessee company for
recovery of the same. We note that only because of this reason the business of the assessee
had been adversely affected and was finally closed though the company is still subsisting.
We even note that the stocks of the company were reduced to nil. In the current year, we
also note that the NP ratio of the assessee over the years is also very meager as is apparent
from para 8 of the written submission available at page 2 of the paper book, which is

reproduced as under:

AY 2013 14 1.39%
AY 2014 15 0.83%
AY 2015 — 16 (.86%
AY 2016 — 17 (36.32%)
AY 2017 18 NIL Turnover — LLoss of Rs. 1.65.,119
AY 2018 19 NIL Turnover — Loss of Rs. 1,.39,580/-
6. On perusal of the comparative rates we observe that there was sharp decline in the

profit over the years and during year this has declined considerably due to this financial
crisis. The profit margin has also deteriorated and heavy losses were sustained and business
was ultimately shut down. We also note that the reason given by the AO is not cogent and
convincing for rejecting the books of account. Even in the earlier assessment year i.e. AY

2015-16 the AO has accepted the loss from the business in which the net loss rate was given
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0.86%. Considering these facts and circumstances, we are of the view that there are
sufficient and reasonable cause for suffering losses in the business of the assessee which is
triggered by the cash credit limit being declared NPA by the SBI and commencement of
recovery proceedings against the assessee. Considering these facts and circumstances, we
are of the view that sec. 145(3) was wrongly invoked without pointing out any defects in the
books of the assessee. Even where the assessment is to be u/s. 144 of the Act, the AO has to
give reasons and basis for the addition. But in the present case, there is no such reasoning
or finding given by the AO. In the facts and circumstances, we are of the view that the
invocation of section 145(3) of the Act and estimation of income at 1.35% is unreasonable
and cannot be sustained. Accordingly, we set aside the order of Ld. CIT(A) and direct the
AO to delete the addition.

6. In the result, the appeal of assessee is allowed.

Order is pronounced in the open court on 22"  September, 2023
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